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§204.34

otherwise provided by law or contract;
and

(m) The specific address to which all
correspondence shall be directed re-
garding the debt.

[68 FR 38520, July 19, 1993, as amended at 66
FR 54131, Oct. 26, 2001]

§204.34 Employee response.

(a) Introduction. An employee must
respond to a pre-offset notice, if at all,
within 15 calendar days following re-
ceipt, in one or more of the ways dis-
cussed in §204.34, Employee response,
and §204.35, Petition for pre-offset
hearing. Where applicable, the em-
ployee bears the burdens of proof and
persuasion.

(b) Responses must be submitted in
writing to the program official who
signed the pre-offset notice. A timely
response will stay the commencement
of collection by salary offset, at least
until the issuance of a written deci-
sion. (See §204.37, Extensions of time).
Failure to submit a timely response
will be treated as an admission of in-
debtedness, and will result in salary
offset in accordance with the terms
specified in the pre-offset notice.

(c) A response filed after expiration
of the 15 day period may be accepted if
the employee can show that the delay
was due to circumstances beyond his or
her control or failure to receive notice
of the time limit (unless otherwise
aware of it).

(d) Voluntary repayment agreement. An
employee may request to enter into a
voluntary written agreement for repay-
ment of the debt in lieu of offset. It is
within the discretion of the program
official whether to enter into such an
agreement, and if so, upon what terms.
Voluntary deductions may exceed 15
percent of the employee’s disposable
pay. If an agreement is reached, the
agreement must be in writing, and
must be signed by both the employee
and the program official. A signed copy
must be sent to the Office of Financial
Management. The program official
shall notify the employee in writing of
its decision not to accept the proposed
voluntary repayment schedule before
making any deductions from the em-
ployee’s salary.

(e) Waiver. Any request for waiver of
the debt must be accompanied by evi-

17 CFR Ch. Il (4-1-16 Edition)

dence that the waiver is authorized by
law.

(f) Reconsideration. An employee may
request reconsideration of the exist-
ence or amount of the debt or the off-
set schedule as reflected in the pre-off-
set notice. The request must be accom-
panied by a detailed narrative and sup-
porting documentation as to why the
offset decision is erroneous and/or why
the offset schedule imposes an undue
hardship.

[68 FR 38520, July 19, 1993, as amended at 76
FR 60372, Sept. 29, 2011]

§204.35 Petition for pre-offset hearing.

(a) The employee may petition for a
pre-offset hearing. The petition must
state with specificity why the em-
ployee believes the agency’s deter-
mination is in error. To the extent that
a debt has not been established by judi-
cial or administrative order, a debtor
may request a pre-offset hearing con-
cerning the existence or amount of the
debt or the terms of repayment. With
respect to debts established by a judi-
cial or administrative order, a debtor
may request a pre-offset hearing con-
cerning the payment or other discharge
of the debt.

(b) The petition must fully identify
and explain, with reasonable speci-
ficity, all the facts, evidence and wit-
nesses, if any, that the employee be-
lieves support his or her position. The
petition must be signed by the em-
ployee.

[68 FR 38520, July 19, 1993, as amended at 66
FR 54131, Oct. 26, 2001]

§204.36 Granting of a pre-offset hear-
ing.

(a) If the employee timely requests a
pre-offset hearing or the timeliness is
waived, the program official must:

(1) arrange for a hearing official. If
the hearing official is an administra-
tive law judge, he or she shall be des-
ignated by the Chief Administrative
Law Judge as set forth in 17 CFR
200.310(a)(2); and

(2) provide the hearing official with a
copy of all records on which the deter-
mination of the debt and any involun-
tary repayment schedule are based.

(b) The hearing official shall notify
the employee by personal service, by
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first class, registered or certified mail,
or by a reliable commercial courier or
overnight delivery service whether the
employee is entitled to an oral or
“paper’”’ (i.e., a review on the written
record) hearing. (See 31 CFR 901.3(e).)
Within 20 calendar days of receipt of
this notice the employee shall provide
the hearing official with a full descrip-
tion of all relevant facts, documentary
evidence, and witnesses which the em-
ployee believes support his or her posi-
tion. The hearing official may extend
the time for the employee to respond
to the notice for good cause shown.

(c) If an oral hearing is scheduled,
the hearing official shall notify the
program official and the employee in
writing of the date, time and location
of the hearing. The place for the hear-
ing shall be fixed by the hearing offi-
cial with due regard for the public in-
terest and the convenience and neces-
sity of the parties, the participants, or
their representatives.

(d) If the employee is entitled to an
oral hearing, but requests to have the
hearing based only on the written sub-
missions, the employee must notify the
hearing official and the program offi-
cial at least 3 calendar days before the
date of the oral hearing. The hearing
official may waive the 3-day require-
ment for good cause.

(e) Failure of the employee to appear
at the oral hearing may result in dis-
missal of the petition and affirmation
of the program official’s decision.

[568 FR 38520, July 19, 1993, as amended at 66
FR 54131, Oct. 26, 2001]

§204.37

The hearing official may for good
cause or in the interests of justice
postpone the commencement of the
hearing, adjourn a convened hearing
for a reasonable period of time or ex-
tend or shorten any other time limits
prescribed under this section. This ex-
tension is not intended to abridge the
30 day initial notice or extend the 60
day decision requirement other than as
provided for in 5 CFR 550.1104(d)(10).

§204.38 Pre-offset hearing.

(a) The hearing official shall deter-
mine the form and content of hearings
granted under this section, pursuant to
31 CFR 901.3(e). All oral hearings shall

Extensions of time.

§204.38

be on the record. Except as otherwise
ordered by the hearing official, hear-
ings shall be recorded or transcribed
verbatim by shorthand, mechanical
means, electronic sound recording, or
any other method, subject to the dis-
cretion and approval of the hearing of-
ficial, and a transcript thereof shall be
made.

(b) Oral hearings are informal in na-
ture. The Commission, represented by
an attorney from the Office of General
Counsel, and accompanied by a pro-
gram official and the employee, and/or
the employee’s representative, orally
shall explain their respective positions
using relevant documentation. The em-
ployee may testify on his or her own
behalf, subject to cross examination.
Other witnesses may be called to tes-
tify where the hearing official deter-
mines the testimony to be relevant and
not redundant. The Federal Rules of
Evidence serve as a guideline, but are
not controlling. The employee bears
the burdens of proof and persuasion.

(c) The hearing official shall:

(1) Conduct a fair and impartial hear-
ing;

(2) Preside over the course of the
hearing, maintain decorum and avoid
delay in the disposition of the hearing;
and

(3) Issue a decision in accordance
with §204.39, Written decision, on the
basis of the oral hearing and the writ-
ten record.

(d) Oral hearings are normally open
to the public. However, the hearing of-
ficial may close all or any portion of
the hearing at either the request of ei-
ther party or upon the hearing offi-
cial’s initiative when doing so is in the
best interest[s] of the employee or the
public.

(e) Oral hearings may be conducted
by conference call at the request of the
employee or at the discretion of the
hearing official.

(f) Pre-offset ‘“‘paper’” hearing. If a
hearing is to be held only upon written
submissions, the hearing official shall
issue a decision based solely upon the
written record.

[68 FR 38520, July 19, 1993, as amended at 66
FR 54132, Oct. 26, 2001]
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